





1996), and closer to half of the median fee percentage found in cases studied by the Federal
Judicial Center. See Thomas E. Willging, Laural L. Hooper, and Robert J. Niemic, An Empirical
Study of Class Actions in Four Federal District Courts: Final Report to the Advisory Committee
on Civil Rules (1996)(hereinafter “FJC Study”). This 15% figure is also conservative, 1t would be
even lower were the non-cash benefits of the Settlement included. Plaintiffs’ counsel have
conservatively chosen not to quantify the value of the non-monetary reliet components of the
Settlement nor the fact that the substantial costs of notice and administration are entirely borne
by Fairbanks as well. As such, the $55 million number understates the true value of the
Settlement.

24.  The 1996 FJC Study focused on class actions in four district courts that have had
significant experience with and a high volume of class actions: the Eastern District of
Pennsylvania, the Northern District of California, the Southern District of Florida, and the
Northern District of Illinois. This study concluded that with respect to attorney fee awards as a
percentage of recovery, median rates ranged from 27% to 30%. FJC Study, at 73. Most fee
awards in the study were between 20% and 40% of the gross monetary settlement. Id., at 69.
The Center found little variation among these geographically and demographically diverse
districts.

25.  Therefore, from the standpoints of procedural correctness, substantive results,
and conformity with fee jurisprudence, as well as the type and caliber of work performed by
plaintiffs’ counsel, it is my opinion that $38.25 million for fees, costs and expenses, a sum
negotiated between the parties after reaching agreement on all material aspects of the settlement,

s a fair and reasonable amount. Further, my opinion is that the reasonableness of the requested
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fee is most appropriately measured by the percentage of fund analysis. Nevertheless, even were
the Court to use the lodestar as a cross-check on the reasonableness of the fees requested, the
approximately 1.15 multiplier sought here, particularly in light of the substantial value the

Settlement bestows upon class members, is manifestly reasonable.

The Percentage of Common Fund Method Should Be Applied In This Case

26. There are two basic methods by which courts calculate the amount of attorneys
fees to be awarded to class counsel. These are the percentage of the fund method and the
“lodestar” method. Under the percentage of the fund method, the court applies a percentage to

the total recovery to determine an appropriate fee. Under the lodestar method, the fee 1s based

on an hourly measure, adjusted by a multiplier or enhancement for contingency and quality

factors.

27. The clear trend among the federal courts is toward the use of the percentage of the
recovery method in cases in which a common fund has been created. Even those Circuits that

have not formally adopted the percentage approach have upheld percentage awards by lower

courts.

28. The percentage of the fund method has its modern origins in Central Railroad &

Banking Co. v. Pettus, 113 U.S. 116 (1885), and has since been the prevailing rule used by the

foderal courts in common fund fee decisions. As recently as 1984, the Supreme Court reaftirmed

its support of this approach in a common fund case, stating that ‘‘a reasonable fee 1s based on a

percentage of the fund bestowed on the class.” Blum v. Stenson, 465 U.S. 886, 900 n. 16 (1984).
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That this comment appears in a footnote emphasizes that the Court considers application of the

percentage of fund analysis almost a fait accompli.

29. Though some courts in the 1970’s began to shift toward the use of a “lodestar
with a multiplier” formula in common fund cases, these cases were decided prior to the Supreme

Court’s opinion in Blum v. Stenson. Since Blum, the overwhelming majority of courts have

embraced the percentage of fund approach in common fund cases. See, e.g., In re General

Motors Corp. Pick-Up Truck Fuel Tank Prods. Liability Litig., 55 F.3d 768, 821 (3d Cir.), cert.

denied, 116 S.Ct. 88 (1995); Swedish Hospital Corp. v. Shalala, 1 F.3d 1261 (D.C. Cir. 1993); In

re Continental Illinois Sec. Litig., 962 F.2d 566 (7th Cir. 1992); Camden I Condominjum Ass'n V.

Dunkle, 946 F.2d 768 (11th Cir. 1991). In general, the lodestar approach appears to be used

primarily in “no distribution” cases in which there 1s no common fund. FJC Study, 69-74.

30. In 1985, the percentage approach received further support in the report 1ssued by

a special task force appointed by the United States Court of Appeals for the Third Circuit.

Court Awarded Attorney Fees, Report of the Third Circuit Task Force, 108 FR.D. 237 (1985)

(Prof. Arthur R. Miller, Reporter). The Task Force was formed to address practical difficulties
in applying the lodestar method. 108 F.R.D. at 238. It undertook an intensive analysis of the
lodestar and percentage of the fund methods 1n various contexts. [dentifying nine major
deficiencies in the lodestar process, 108 F.R.D. at 246-249, the Task Force concluded that, 1n

common fund cases, the courts should award fees on a percentage basis. 108 F.R.D. at 255.

31. The percentage approach approximates contingent fee formulas that individuals

and corporations negotiate with their attorneys. The Supreme Court has recognized that 1t has
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“consistently looked to the marketplace” as the guide to what 1s reasonable. Missour1 v. Jenkins,

491 U.S. 274, 285 (1989). In the First Circuit decision In re Thirteen Appeals Arnsing OQut Of

The San Juan DuPont Plaza Hotel Fire Litig., 56 F.3d 295, 307 (1st Cir. 1995), the Court

followed this direction and adopted a market-based perspective:

Another point is worth making: because the POF [percentage of fund]
technique is result-oriented rather than process-oriented, 1t better approximates the
workings of the marketplace. We think that Judge Posner captured the essence of
this point when he wrote that “the market in fact pays not for the individual hours
but for the ensemble of services rendered in a case of this character.” Inre
Continental I1l, Sec. Litig., 962 F.2d 566, 572 (7th Cir. 1992). In fine, the market

pays for the result achieved.

32. The percentage method more accurately reflects the results achieved, encourages
“attorneys to gain the most benefit for their clients by rewarding efficiency and a larger class
recovery, and allows for predictability and consistency in fee awards. It allows plaintifts’
attorneys to develop reasonable expectations about the likely fee recovery so that the attorney 1s
more willing to invest time, money and reputation 1n the action, economizes on judicial time 1n
reviewing the application, ends the incentive for delay, and removes the penalty on early

settlements which the lodestar imposes.

Compensation of class counsel in common fund cases on a percentage of the
recovery method makes eminently good sense. First, it is consistent with practice
in the private marketplace where contingent fee attorneys are customarily
compensated on a percentage of the recovery method. Second, it provides
plaintiffs’ counsel with a strong incentive to effectuate the maximum possible
recovery in the shortest amount of time. Third, use of the percentage method
decreases the burden imposed upon the court by other fee award procedures,
especially the lodestar method, and assures that class members do not experience
undue delay in receiving their share of the proceeds of the settlement due to
protracted fee proceedings.
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In re M.D.C. Holdings Sec. Litig., [1990 Transfer Binder] Fed. Sec. L. Rep. (CCH) 4 95,474 at
97.490 (S.D. Cal. Aug. 30, 1990).

33. Given the uncertainties, hazards and high costs of litigation, plaintiffs’ litigation
practice must be results-oriented. It is to the advantage of injured litigants, the courts and society

in general for litigation to be concluded as swiftly as possible.

The percentage method clearly has a number of advantages, including that 1t 1s
relatively objective, can be easily administered by the courts, will simplify the fee
setting process, and will not place a possible premium on running the hourly meter.
It better aligns the financial interests of the client with that of the lawyer. It uses
economic based incentives, rather than court-imposed, after-the-fact controls to

regulate fees.

Michael P. Malakoff, Third Circuit Judicial Conference, “Update on Third Circuit Fee Task
Force Report on Court Awarded Attorneys’ Fees,” at 10 (Sept. 13, 1991).

The contingent fee uses private incentives rather than careful monitoring to
align the interests of lawyer and client. The lawyer gains only to the extent his
client gains... The unscrupulous lawyer paid by the hour may be willing to settle
for a lower recovery coupled with a payment for more hours. Contingent tees
eliminate this incentive and also ensure a reasonable proportion between the
recovery and the fees assessed to defendants . . . At the same time as it
automatically aligns interests of lawyer and client, rewards exceptional success, and
penalizes failure, the contingent fee automatically handles compensation for the

uncertainty of litigation.

Kirchoff v. Flynn, 786 F.2d 320, 325-26 (7th Cir. 1986).

34, The level of contingent fee that has been generally established in the marketplace
for legal services is approximately one-third of the recovery for traditional commercial or
personal injury claims. In this case, the cash recovery for the class is a common fund exceeding
$55 million. The benefits obtained for the class are obvious and quantified. The case was

initiated on a contingency basis, and the risk involved in pursuing the litigation, as previously

discussed, was real and significant.
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The Fee Sought Here is Well Below The Accepted 2576 Benchmark, For A Result Which Is Well
Above The Norm

33. There is no hard and fast rule as to what percentage of the fund the fee award
should be in a given case. In complex class actions and shareholder derivative suits, fees normally
range from 20 to 30% of class recovery. The median of this range is 25%, and this figure has
been used as a benchmark, or starting point by courts considering fee awards in common fund
cases. In addition, it is important to bear in mind that typically — but not in this case — attorney

foes are deducted from the recovery to the class, reducing each class member's share.

36. In 1996, the National Economic Research Associates, an economic consulting firm,

conducted a study of class action fee awards. Frederick C. Dunbar, Todd S. Foster, Vinita M.

Juneja, Denise N. Martin, Recent Trends IV: What Explains Filing And Settlements in

Shareholder Class Actions (NERA Nov., 1996) (“Dunbar Study”). Using data from sharcholder

class actions between 1991 and 1996, the Dunbar Study reached a number of relevant findings,
including that regardless of class size, tees consistently fell between 30 and 33 percent of the

common fund, irrespective of settlement size. Dunbar Study, at 12-13.

37. As noted, the FJC Study concluded that with respect to attorney fee awards as a
percentage of recovery, median rates ranged from 27% to 30%. FJC Study, at 69, 73. See also
Manual for Complex Litigation 3" Federal Judicial Center (1995), § 24.14, at 189 (pointing out
that courts that use the percentage method in class actions typically award fees ranging from 25%
to 30%). The Dunbar Study, however, also contained the interesting data that ordinarily, class
settlements recover amounts ranging from 4 to 12.25 cents on the dollar ot estimated actual loss.

See Denise N. Martin, Vinita M. Juneja, Todd S. Foster, and Frederick C. Dunbar, Recent Trends
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IV: What Explains Filings and Settlements in Shareholder Class Actions? (National Economic
Research Associates 1996) (study of securities class actions). Here, even if, as suggested before,
fully ten percent of all Fairbanks’ charges were improper, class members are still recovering a
significant amount of their actual damages, and obtaining the benefits of the innovative DRP, as
well as the injunctive benefits of the OPC. A fee of 15% of the objectively measureable economic

benefits obtained is therefore well below the norm, for a result demonstrably better than those

observed in the Dunbar study.

Percentage Awards in the First Circuit

38. I have reviewed decisions of the United States Court of Appeals for the First
Circuit and of the United States District Court for the District of Massachusetts on percentage of
fund recoveries and have found consistent and appropriate use of the percentage of fund method

to award fees. In recent years these awards have encompassed a range of from 20% to 35%.

39. The First Circuit has expressly approved the percentage method of awarding

attorney's fees in a common fund case. Inr¢ Thirteen Appeals Arising Out Of The San Juan

DuPont Plaza Hotel Fire Litig., 56 F.3d 295, 307 (1st Cir. 1995). The District Courts within the

First Circuit have repeatedly used the percentage method. A representative sampling follows: In

re Gillette Sec. Litig., C.A. No. 88-1858-K (D. Mass. March 30, 1994) (fee of 35% of fund);

Malanka v. de Castro, [1990-1991 Transfer Binder] Fed. Sec. L. Rep. (CCH) 995,657 at 98,080

(D. Mass. Nov. 20, 1990) (fee ot 33% of fund); Wells v. Dartmouth Bancorp, Inc., 813 F. Supp.

126, 130 (D.N.H. 1993) (fee of 33% of $1 million common fund after deducting costs); In re

Copley Pharmaceutical, Inc. Sec. Litig., C.A. No. 94-11897-WGY (D. Mass. Feb. 8, 1996) (tee
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equal to 33% of fund); In re Cambridge Biotech Corp. Sec. Litig., C.A. No. 93-12486-REK (D.

Mass. Apr. 4, 1996) (fee of 30% of the cash and common stock in the fund); Morton v.

Kurzweil Applied Intelligence, Inc., C.A. No. 04-10829-REK (D. Mass. Apr. 26, 1995) (fee of

30% of common fund); In re Ferrofluidics Corp. Sec. Litig., C.A. No. 93-11976-PBS (D. Mass.

Aug. 19, 1994) (fee of 30% of the cash and stock in the fund): In re Kendall Square Research

Corp. Sec. Litig., C.A. No. 03-12352-EFH (D. Mass. July 28, 1994) (fee of 30% of cash, stock

and warrants in the fund); In re Bank of Boston Corp. Sec. Litig., Master File No., 89-2269-H

(D. Mass. Feb. 24, 1993) (fee of 30% of fund); Modell v. Eliot Savings Bank, C.A. No. 90-

10622-H (D. Mass. Nov. 18, 1992) (fee of 30% of fund); Buonanno v. People's Savings Bank of

Brockton, C.A. No. 91-11226-H (D. Mass. Nov. 18, 1992) (fee of 30% of fund); Randle v.

SpecTran Corp., C.A. No. 86-2970-K (D. Mass. May 20, 1993) (tee of 30% of fund); Wells v.

C.A. No. 91-10575-MA (D. Mass. June 15, 1992) (fee of 28% of fund);

Monarch Capital Corp.,

Wechsler v. Comfed Bancorp, Inc., C.A. No. 89-2224-MLW (D. Mass. June 21, 1996) (fee of

27% of the cash in the fund); Fulco v. Continental Cablevision Inc., C.A. No. 89-1342-WGY (D.

Mass. Mar. 30, 1994) (fee of 27% of the cash and stock comprising the fund); Pavlidis v. New

England Patriots Football Club, 675 F. Supp. 707, 709 (D. Mass. 1987) (fee of 26% of fund);

and In re Fleet/Norstar Sec. Litig., 935 F. Supp. 99, 109-110 (D.R.I. 1996) (fee of 20% of

common fund awarded “in the low end” of the accepted range because settlement produced less

than optimal result).

40). [n a typical common fund case, 25% of the fund would be awarded to attorneys

who obtained substantial, but often significantly less than full damages, for the class. Even if the
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award in this case were offset for risk or under an economies of scale doctrine, the excellent

recovery obtained for the class would in turn more than offset any such reduction.

Even If The Lodestar Analysis Were Applied The Negotiated Fee Is Reasonable

41, The lodestar method best applies to cases in which relief is injunctive,
prospective, prophylactic or otherwise difficult to quantify, while the percentage of fund method
more accurately reflects the results achieved, which are present in the form of an easily
quantifiable economic benefit to the class. Given the obj ectively quantified nature of this
settlement, I believe that the lodestar comparison is neither necessary nor advisable. The Manual
for Complex Litigation also indicates that a lodestar comparison is not required here: “[ujnlike 1n a
statutory fee analysis, where the lodestar is generally determinative, in a percentage fee award
[from a common fund] the amount of time may not be considered at all.” Manual For Complex
Litigation 3 824.121, at 191 (emphasis added). Nevertheless, even were the Court to give the
hours invested by plaintiffs’ counsel in this matter some weight in evaluating the reasonableness
of the fee request, “the factor given the greatest emphasis 1s the size of the fund created, because
‘a common fund is itself the measure of success . . . [and] represents the benchmark from which a
reasonable fee will be awarded.”” Id., §24.121, p. 191, n.580 (quoting 3 Herbert B. Newberg &
Alba Conte, Newberg on Class Actions § 14-4 (3d ed. 1992)). In my opinion the better practice
is to use the lodestar in exceptional circumstances to justify small deviations from an established

benchmark percentage of 25 or 30 percent.!

1 See Manual, §24.121, p. 191 n.576 (“[Tlhe Ninth Circuit established a 25% benchmark tor

[common fund fee] awards, subject to upward or downward adjustment “to account for any
unusual circumstances involved in this case.” Paul, Johnson, Alston & Hunt v. Graulty, 886 F.2d
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42. The use of the lodestar analysis as simply a cross-check against a percentage of
fund award is more appropriate in class cases and gives courts additional justification for the
determination that a fee is reasonable. Where exceptional results are obtained, courts have
consistently used high multipliers of the lodestar in awards compensating the attorneys who

achieved those results. See, e.g., Weiss v. Mercedes-Benz of North America, Inc., 899 F. Supp.

1297, 1304 (D.N.J. 1995) (lodestar multipher ot 9); In re RJR Nabisco, Inc., Sec. Litig, [1992

Transfer Binder] Fed. Sec. L. Rep. (CCH) § 96,984 at 94,267 (S.D.N.Y. 1992) (lodestar

multiplier of 6); Cosgrove v. Sullivan, 759 F. Supp. 166, 169 (S.D.N.Y. 1991) (lodestar multiplier

of 8.74); Donald R. Szydlik v. Associates National Bank, No. 92-1025, slip op. at 8 (W.D. Pa.

Sept. 19, 1997) (lodestar multiplier of 8.5); Glendora Community Redevelopment Agency v.

Demeter, 155 Cal. App. 3d 465, 479, 203 Cal. Rptr. 389, 398 (Cal. Ct. App. 1984) (lodestar

multiplier of 12). The excellent benefits achieved for the class in this case fully warrant the
negotiated fee using the lodestar cross-check as well. Here, the current lodestar multiplier 1s
approximately 1.15. The lodestar closely approximates the fee request in part because plaintiffs’
counsel consolidated some thirty other cases by agreement with counsel in those related matters,
involving some forty-two law firms in all. As indicated by the preliminary approval hearing
transcript, the Court specifically directed counsel to make diligent efforts to include all operative

cases within this national Settlement. This cooperative resolution of all affiliated matters 1s

at 268, 272 (9th Cir. 1989)]. See also In re Activision Sec. Litig., 723 F. Supp. 1373, 1378 (N.D.
Cal. 1989) (‘absent extraordinary circumstances that suggest reasons to lower or increase the
percentage, the rate should be set at 30%”); RIR Nabisco, Inc. Sec. Litig., [Current Transfer
Binder] Fed. Sec. L. Rep. (CCH) q 96,984 at 94,268 (S.D.N.Y. 1992) (‘What should govern such
awards is not the essentially whimsical view of a judge, or even a panel of judges, as to how
much is enough in a particular case, but what the market pays in similar cases .....”).
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another positive factor to be considered in the Court’s evaluation of the fee request. In addition,
counsel’s ongoing obligation to administer the Settlement and resolve the inevitable disputes of
some class members will require work on this case through at least July, 2004. This additional

work will reduce the already minimal lodestar multiplier even further.

43. In comparison with prevailing rates, the fee requested here is low. This is true whether
the Court considers the fee as a percentage of the most conservative, objective value of the
Settlement or as a lodestar with a multiplier of 1.15. By comparison with other class action
settlements, the result obtained in this lawsuit is excellent. Normally, an excellent recovery

justifies an above average fee. Because the fee requested here is below average, it clearly should

be approved.

44 For all of these reasons, it is my opinion this Settlement is unquestionably farr,
reasonable and adequate and otherwise meets the requirements of Rule 23 for a settlement class,

and that the fee requested is manifestly reasonable.

/s/ Alba Conte

Alba Conte

321 Por La Mar Circle
Santa Barbara, Calif. 93103




