


100 loan files and interviewed a like number of borrowers. The resulting information provided
invaluable insights into Fairbanks’ servicing problems and informed counsel throughout the
settlement negotiations described below.

16. After being contacted by several Massachusetts borrowers, GKR filed Vincent
and Curry.

17. Vincent alleges various types of misconduct by Fairbanks, including improper
charging of prepayment penalties on Massachusetts loans.

18. Curry alleges claims under state and federal law for a variety of servicing
problems including overcharge ot default-related fees and costs and improper foreclosure in light
of dishonored forbearance agreements.

19. At about the same time as GKR was initiating its work, J&M was investigating
Fairbanks’ conduct in servicing loans throughout the country. J&M was already familiar with
much of Fairbanks’ conduct through Fairbanks v. Kenney, which J&M undertook beginning 1n
mid-2002. -

20. The Kenney matter involved the defense of claims by Fairbanks with respect to a
website that was operated by J&M’s clients. The website was essentially a complaint forum for
homeowners whose loans were being serviced by Fairbanks, and Fairbanks was attempting to
shut the site down.

71 J&M interviewed dozens of borrowers who had written to complain about
Fairbanks’ practices. In addition, the owners of the website began publicizing their efforts
heavily, focusing on presentations to the news media and to members of the U.S. Senate. J&M

also assisted the media with interviews and reviews of the servicing practices.






the actions, and were appointed co-lead counsel. On April 18, 2003, counsel filed a joint
consolidated complaint.

31.  In the months leading up to the consolidated complaint, counsel continued to
investigate Fairbanks. Counsel made numerous contacts with industry insiders, who advised that
Fairbanks was being crippled by the numerous class action complaints and the publicity and
resulting investigations by government entities, including the FTC. Counsel concluded that
Fairbanks might not survive. As a result, counsel began investigating the owners of Fairbanks,
including PMI. We concluded that PMI could legitimately be named as a controlling entity,
liable for Fairbanks’ misconduct. PMI was added as a defendant to the consohdated amended
complaint in California.

19 Defendants in the California cases responded by demurring and moving to strike.
Those motions were partially granted and a Second Amended Consolidated Complaint was filed
on July 24, 2003. Fairbanks answered that complaint on August 11, 2003. PMI argued i 1ts
demurrers that, as it was only an owner of stock, it could not be held liable for any of the conduct
of Fairbanks. While the Court agreed with this premise, it held that plaintiffs had plead
additional sufficient facts of control to hold PMI in as a defendant. At the time negotiations
began, PMI had indicated it would demur again.

33.  While the pleadings were being finalized, counsel served discovery requests on
Fairbanks, seeking documents and responses to interrogatories. Fairbanks responded to those
requests over a period of months.

34.  However, by this time, it became clear that a coordinated, nation-wide effort was
required to resolve all claims against Fairbanks. The undersigned agreed to coordinate their

efforts, resolving to handle the litigation as a team. They were approached by counsel for



Fairbanks who indicated a willingness and need to settle all actions, so that Fairbanks could
survive as a going concern.

35. By that time, the members of the plaintiff negotiations team had interviewed or
reviewed files of hundreds of class members. Counsel thus entered into settlement negotiations
with this substantial background and with a clear picture of Fairbanks’ business practices and the
strengths and weaknesses of their case.

THE FTC INVESTIGATION

36. At some point in early 2003, the FTC begah its own investigation of Fairbanks.

37.  Although the FTC investigation was independent ot the private actions, the
undersigned were asked by the FTC to cooperate and provide information gathered trom our
investigations and discovery efforts. Counsel did so, although the FTC, of course, was not
required to reciprocate.

38. Eventually, the FTC filed its consent order in this Court. Although the actions
were not consolidated, counsel informally coordinated with the FTC so as to save duplication of
efforts wherever possible.

39.  Each of the undersigned has a good working relationship with the FTC, based
upon prior coordinated litigation, including the recently resolved Citigroup cases in which
CPSM, LCHB and J&M were class counsel.

40.  After the FTC ﬁléd the current action, class counsel continued to consult regularly
with the FTC, both by telephone conference and in formal meetings in Washington, D.C.

41.  Initially, the FTC had greater direct access t0 Fairbanks’ records, including 1ts

financial information, than class counsel did during the course of the negotiations.



4?2 . Over time, however, both class counsel and the FTC were able to come to
agreement on basic, underlying assumptions. Significantly, in terms of the negotiations that
followed, both the FTC and class counsel were provided with sutficient information to form the
conclusions that Fairbanks was close to catastrophic business failure and that, absent settlement
of the claims in both the government and private cases, the company would be out of business
near the beginning of 2004. See, Declaration of Jetirey A. Johnson, CPA, filed separately.

43, Further, both the FTC and class counsel agreed on the general areas of harm to
consumers from the business practices of Fairbanks. Ultimately, the level and detail of financial
harm was confirmed by both the FTC and class counsel.

44.  The actual negotiations with Fairbanks proceeded separately, with the FTC and
class counsel meeting with Fairbanks at different times. However, both the FTC and class
counsel stayed abreast of each others’ discussions and conferred on all aspects of the final
settlement.

45.  The FTC, for example, required control of the actual redress portion of the
settlement, having the final say on setting the amounts to be provided to each class member.
However, it has consulted regularly with class counsel and substantially adopted or agreed with
the comments from class counsel as to the ultimate fund distribution.

46.  Class counsel and the FTC worked on separate, but well coordinated paths to
fashion settlements complementing one another, so that the maximum refunds could be obtained
and the best possible business practice changes could be developed.

47.  During negotiations, Class counsel and the FTC were operating under the flat
statement from Fairbanks that all cases needed to be resolved in order for the company to

survive. Both the undersigned and the FTC researched and completed discovery extensive
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enough to determine that this was, in fact, true. It is partly for this reason that both the FTC and

class counsel recommend the proposed settlements.
SETTLEMENT NEGOTIATIONS

48 In mid-2003, the undersigned began a series of negotiations with Fairbanks
regarding potential settlement. These negotiations continued over a period of approximately six
months. Counsel met five times in various locations, including Washington, D.C. and Chicago
for face to face meetings, engaged in numerous conference calls, and substantial written
communication by email and fax. The negotiations were protracted, often acrimonious and
unquestionably at arm’s length.

49.  From the beginning, Fairbanks insisted it had very little cash to put forward 1n any
_ settlement given its grave financial condition. While counsel, along with the FTC, confirmed
that this was true, the undersigned insisted that the owners ot Fairbanks had the wherewithal to
make significant contributions and that PMI, still a defendant in the California actions, needed to
contribute to any eventual settlement.

50.  Negotiations broke down on several occasions OVer the issue of the amount ot
money that would be provided to class members. Class counsel eventually made a demand to
Fairbanks, which was then negotiated to the final settlement amount.

S1. As noted above, counsel continued to consult with the FTC throughout these
negotiations so that Fairbanks could not settle more cheaply by using either the FTC claims or
the private action to undermine the other. In the course of these consultations, class counsel
became very familiar with the practice changes that the FTC intended to insist on as part of any

eventual consent decree. While these were extensive and addressed many problems in
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Fairbanks’ business practices, counsel believed additional relief would be necessary to protect
the most at-risk members of the class, those facing the loss of their homes.

59 (Class counsel became convinced that if Fairbanks was to continue servicing loans,
it had to agree to a broader, and more detailed, range of practice changes addressing
delinquencies. Thus, while still negotiating over the amount of cash payments to be made,
counse] proposed the Default Resolution Program (“DRP”) covering all aspects of Fairbanks’
handling of loans where borrowers were in difficult circumstances and the Operational Practice
Changes (“OPC”).

53. The DRP and OPC went through many drafts and were also hotly contested 1n the
course of the settlement negotiations. Almost every aspect of both programs was the subject of
negotiation and lengthy discussion, including the need to consider Fairbanks’ contracts with the
trusts holding the notes it was servicing.

54. After several months of negotiation, by early Fall, 2003, the final principles of the
DRP and OPC were in place. However, even after that, several months of drafting were required
before the final vérsion was accepted by all sides. The final versions of the DRP and OPC are
attached as appendices to the settlement agreement.

55.  While negotiating the details of the DRP and OPC, counsel continued to search
for agreement on funding of the settlement. Fmally, simultanecously and in coordination with the
FTC, counsel reached agreement on the sum of $40 million as an acceptable cash payment, given
the benefit this sum would provide to the class and the weak financial condition of Fairbanks.
Significantly, a large amount of this funding was provided by PMI, as class counsel had insisted.

56. Although counsel accepted the $40 Million amount, they continued to insist that

other relief be provided, especially with respect to certain clearly improper charges, such as
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unnecessary hazard insurance placement. Eventually, Fairbanks agreed to counsel’s proposal on
a “reverse or reimburse” program, by which Fairbanks agreed to reimburse or reverse certain
charges that had been improperly imposed. This amounted to at least seven million dollars 1n
additional direct benefits to class members. See Declaration of Kim A. Stevenson, (“Stevenson
Decl.”), § 6; Declaration of Michael Donovan (“Donovan Decl.”), 9 7.

57.  As noted, the class negotiations were run parallel with the FTC negotiations, and
- consultation with the FTC. However, an additional issue was presented by Fairbanks that
further complicated discussions. Fairbanks insisted that any final deal would have to involve all,
or almost all, outstanding lawsuits. For this reason, class counsel also began contacting counsel
throughout the country and advising them of the status of negotiations. These discussions
continued throughout the course of the negotiatiozls with Fairbanks.

58.  Finally, in approximately October, 2003, a]il of the settlement terms had been
agreed to in principle. Counsel again consulted with the FTC to ensure that the DRP program
did not conflict in any way with the proposed consent decree. Counsel also began discussion
with the FTC regarding the exact method of distribution to the class. These discussions were
protracted particularly because the amount of funding was not adequate to pay all borrowers
100% of the amounts that we believed they had been improperly charged. Class counsel and the
FTC agreed that affirmations on the claims forms were necessary because 1n many 1nstances
Fairbanks’ records are insufficient to distinguish between proper and 1improper fees. Similarly
the distinction between proper and improper prepayment penalties and between proper and

improper foreclosures are not always apparent, even from a close inspection of Fairbanks’

account records. Finally, counsel was aware that Fairbanks’ records did not include up to date

address information for many former borrowers.
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59.  During the course of these lengthy discussions, no party raised the issue of
attorneys’ fees until all aspects of class relief had been agreed to and after agreement had been
reached between the FTC and Fairbanks. Only once the total amounts to be funded for the class
had been reached did the parties attempt to resolve the issue of tees and costs. Further, class
counsel continued to confer with other counsel for the various suits around the country, advising
them of the settlement terms and receiving approval of those terms before fecs were discussed.

60. Inaddition, at no time during the discussions did any party otfer to trade any class
relief for any other form of consideration. Other than as expressly stated in the settlement
agreement, no consideration of any kind has been offered to class members, class representatives
or class counsel.

61. The negotiations as to fees were also difficult because of Fairbanks’ financial
instability and the existence of so many other lawsuits. Fairbanks eventually agreed to a single
payment of $8.25 million in fees, plus a small amount of costs, but insisted that this had to cover
all counsel in all pending cases. We then began negotiating amounts for all counsel across the
country. Eventually agreement was reached among counsel in connection with some 30 class
cases, all of which support this settlement. Counsel in each of those cases did not make their
support conditional on the amount of fees distributed. The issue of fees, as in the negotiations
with Fairbanks, was handled separately and after agreement had been reached to support the
scttlement.

62. The total fees of legal teams across the country 1n the various lawsuits amounts to
$7.189,755.40. See, Memorandum In Support of Award of Attorneys’ Fees and Costs, and

Declarations In Support of Approval of Award of Fees and Costs, filed herewith.
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63.  Once agreement had been reached with these numerous cases, the settlement was
presented to this Court, which granted preliminary approval on December 10, 2003.
POST SETTLEMENT EFFORTS
64.  In connection with preliminary approval, and in consultation with the FTC,
Gilardi & Co. was selected as the settlement administrator. Gilardi arranged for mailing ot

notices and claim forms to some 751,637 class members, as well as published notice in USA

Today. See, Affidavit of Ron Heard, § 4 [Docket No. 46]; Notice of Publication of Summary

Notice [Docket No. 39].

635. After the mailings were sent, class counsel began receiving calls and letters from
an extraordinary number of class members. Jointly, the undersigned firms received, on average,
over one hundred phone calls per day, continuing up to the date of this declaration. Counsel
responded to the calls from class members, explaining the terms of the settlement and advising
class members that among other choices, they had the right to opt out of the settlement in order
to avoid the release.

66. In addition to responding to class members, counsel engaged in confirmatory
discovery, traveling to Utah to take the depositions of Brent Rasmussen and Matthew
Hollingsworth. These depositions confirmed the financial condition of Fairbanks, the size of the
class and the amounts of claims. See also, Declaration of Brent Rasmussen, 24, attached as
Exhibit 1 to Plaintiffs’ Memorandum in Support of Motion for Final Approval of Settlement.
Additional declarations confirm that Fairbanks has begun implementing required practices
changes. See, Declaration of Matthew Hollingsworth, 9§ 3 — 5, attached as Exhibit 2 to

Plaintiffs’ Memorandum in Support of Motion for Final Approval of Settlement.
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67 Counsel also retained an independent expert, Alba Conte, author of the leading
treatises on class actions and attorneys’ fees, A. Conte, H. Newberg, Newberg On Class Actions
(4th ed. 2002); and A. Conte, Attorney Fee Awards (2d ed. 1993) to review the terms of the
settlement and render opinions as to the value and fairness of the settlements as well as the
requested fee award. Her declaration 1s filed herewith.

CONCLUSION

68.  Each of the undersigned has years of experience representing consumers in
mortgage lending cases and in prosecuting class claims. This experience contributed, during
settlement negotiations, to an awareness both of the extent of counsel’s settlement leverage and
of the needs of our clients and the class. Counsel believed, and continue to believe, that our
clients had claims that would have ultimately prevailed in much of the litigation and, 1n some
cases, on a class-wide basis. However, counsel are aware that the outcome in each ot our cases
was uncertain and that such outcome would have been achieved, if at all, only after many years
of arduous litigation with the attendant risk of drawn-out appeals and the possibility that
Fairbanks may have ended as a going concern 1n the interim. Furthermore, Counsel are aware
that, during the likely period of litigation, due to the nature of the loans at issue, many thousands
and perhaps tens of thousands of the class members in the consolidated cases would have lost
their homes due to their inability to make payments. Having lost their homes, many of these
individuals would be difficult or impossible to locate.

69. Counsel determined to enter into the settlement only after consultation with each
of the named plaintiffs in this matter. These individuals reviewed the settlement agreement 1n all
of its details, asked detailed questions about 1ts terms, and ultimately endorsed the agreement

without reservation.

16



70. Counsel believe that the settlement is in the best interests of the class in the
circumstances of the case, especially in light of Fairbanks various detenses related to class
certification, its precarious financial condition, the uncertainty of the claims against PMI and
others, and the merits of the underlying claims, together with Fairbanks’ practice of aggressively
defending these cases, including by employment of highly-qualified defense counsel.

71 Counsel believe that the settlement is fair and reasonable to every member of the
class and that it provides excellent benefits.  The settlement was carefully explained 1n a form
of notice, approved by the Court, that 1s highly readable and more than adequate for class
nembers to understand the nature of the benefits they will receive in exchange for their releases.

79 For all of these reasons, the undersigned recommend this settlement to the class

and to this Court. Our joint opinion is that the settlement 1s fair, adequate and reasonable and

merits approval at this time.

Respectfully submitted,
Plaintiffs’ Co-Lead Counsel

/s/ Gary Klein /s/ Niall McCarthy

Gary Klein, BBO #560769 Niall P. McCarthy

John Roddy, BBO #424240 Cotchett, Pitre, Simon & McCarthy
Grant Klein & Roddy San Francisco Airport Office Center
727 Atlantic Ave., 2nd Flr. 840 Malcolm Road, Suite 200
Boston, MA 02111 Burlingame CA 94010

Phone: 617.357.5500 ext. 16 Phone: 650.697.6000

Facsimile: 617 357.5030 Facsimile: 650.692.3606

Email: klein@grantkleinroddy.com Email: nmcarthy@cpsmlaw.com
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/s/ Daniel J. Mulligan
Daniel J. Mulhigan

Jenkins & Mulligan

660 Market Street, 3rd Floor
San Francisco, CA 94104
Phone: 415.982.8500
Facsimile: 415.982.8515

Email: dm-jandm@pacbell.net

Dated: May 3, 2004
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/s/ Kelly M. Dermody

Kelly M. Dermody

Lieff, Cabraser, Heimann &
Bernstein, LLP

275 Battery Street, 30th Floor

San Francisco, CA 94111

Phone: 415.956.1000

Facsimile: 415.956.1008

Email: kdermody@Ilchb.com



