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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

ELLINGTON CREDIT FUND, LTD. §
AND ECF SPECIAL SECURITIES, LLC
PLAINTIFFS

V. CASE NO. 1:07-CV-00421-LY
SELECT PORTFOLIO, INC,,
MANUFACTURERS AND TRADERS
TRUST COMPANY, MBIA INSURANCE
CORPORATION, MOUNTAIN WEST
REALTY CORP., RESIDENTIAL REAL §
ESTATE SERVICES, INC., ALTA REAL §
ESTATE SERVICES, INC., AND PELATIS §

INSURANCE AGENCY CORP, §
DEFENDANTS §

§
§
§
§
§
§
§
§
§

PLAINTIFFS’ FIRST AMENDED COMPLAINT

TO THE HONORABLE JUDGE OF SAID COURT:

Ellington Credit Fund, Ltd. (“ECF”) and ECF Special Securities, LLC (“ECFSS”),
Plaintiffs, respectfully submit this their Plaintiffs’ First Amended Complaint, as follows:

L
THE PARTIES, JURISDICTION, AND VENUE

1. ECF is a Cayman Islands corporation that is managed by Ellington Management
Group, LLC, headquartered in Old Greenwich, Connecticut. ECF is authorized to do business in
the State of Texas.

2. ECFSS is a Delaware limited liability company that is managed by Ellington
Management Group, LLC, headquartered in Old Greenwich, Connecticut. ECFSS is authorized
to do business in the State of Texas.

3. Select Portfolio Servicing, Inc. (“Fairbanks,” “Fairbanks/SPS,” or “SPS”) is a

Utah corporation that continuously does business in and with the authority of the State of Texas.
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In 2004, Fairbanks Capital Corporation changed its name to Select Portfolio Servicing, Inc.
Fairbanks/SPS has appeared herein and may be served through its counsel of record. At least
through 2004, the principal office of Fairbanks/SPS in the State of Texas was located in Travis
County, Texas.

4. Manufacturers and Traders Trust Company (“M&T”) is a New York corporation
organized under the laws of the State of New York that continuously does business within the
State of Texas. M&T has appeared herein and may be served through its counsel of record.

5. MBIA Insurance Corporation (“MBIA”) is a New York insurance corporation that
is licensed to and continuously does business within the State of Texas. MBIA has appeared
herein and may be served through its counsel of record.

6. Mountain West Realty Corp. (“Mountain West”) is a Utah corporation, organized
and controlled by Fairbanks/SPS, that does business in the State of Texas and has offices at the
same location as Fairbanks/SPS. Mountain West is registered to do business within the State of
Texas. Mountain West has appeared herein and may be served through its counsel of record.

7. Residential Real Estate Review, Inc. (“Residential Real Estate”) is a Delaware
corporation organized and controlled by Fairbanks/SPS, that does business in the State of Texas
with offices at the same location as Fairbanks/SPS. Residential Real Estate is registefed to do
business within the State of Texas. Residential Real Estate has appeared herein and may be
served through its counsel of record.

8. Alta Reai Estate Services, Inc. (“Alta”) is a Utah corporation, organized and
controlled by Fairbanks/SPS, that does business in the State of Texas with offices at the same
location as Fairbanks/SPS. Alta is registered to do business within the State of Texas. Alta has

appeared herein and may be served through its counsel of record.
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9. Pelatis Insurance Agency Corp. (“Pelatis”) is a Utah corporation, organized and
controlled by Fairbanks/SPS, that does business in the State of Texas with offices at the same
location as Fairbanks/SPS. Pelatis is licensed as an insurance agency with the Texas Insurance
Commission and is registered to do business within the State of Texas. Pelatis has appeared
herein and may be served through its counsel of record.

10.  Pursuant to 28 U.S.C. § 1441(a), Defendants removed this case, originally filed in
the 345™ Judicial District Court in Travis County, Texas.

11. Defendants have each waived any objection to, and therefore do not contest,
personal jurisdiction. Defendants each did business in Travis County, Texas, and elsewhere in
the Western District of Texas. Venue is appropriate in this district per 28 U.S.C. §§ 1391(a)(1)
and 1441(a).

IL
BACKGROUND FACTS

A, The Way in which Loans are Pooled into Securitization Trusts

12.  Inthe modern U.S. economy, most home mortgage loans are packaged into pools,
deposited into securitization trusts, and securitized. In a typical securitization, multiple classes
of interests (“Certiﬁcates”)l are created and issued to investors (“Certificateholders” or
“Owners”). These securitizations are maintained as trusts held by a trustee, with all of the
fiduciary duties inherent in a trust relationship. Typically, the interests consist of a series of
“senior” Certificates, with highest priority of payment, a series of “mezzanine” Certificates, with
secondary priority, and a series of “junior” or “subordinated” Certificates, with the lowest

priotity of payment. Among the subordinated Certificates, there is typically an “economic

! Unless otherwise defined herein, all capitalized terms shall have the meanings ascribed in the underlying Pooling
and Servicing Agreements as hereinafter described.
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residual” or “first loss tranche” that, as the Certificate with the lowest priority of all Certificates
of the securitization, typically absorbs all losses from loan defaults before any other Certificates.
Given their primary exposure to the performance of the assets of the securitization trusts, such
economic residuals (“Residuals” or “Class R Certificates”) are also sometimes referred to as
representing the “economic equity” of the securitization trusts. Residuals also generally bear the
brﬁnt of any extraordinary losses and damages incurred by the securitization trusts, including, in
the case of the securitization trusts at issue in this lawsuit, the damages inflicted on such trusts by
the Defendants.

13.  Securitizations are an important financing vehicle and have become increasingly
prevalent after the enactment of provisions of the Internal Revenue Code generally known as the
“REMIC” provisions. See generally, 26 US.C. § 860A. “REMIC” stands for “Real Estate
Mortgage Investment Conduit.” The advent of REMICs and other mortgage backed security
investment vehicles have stabilized the availability of capital to finance a variety of real estate
mortgages since the mid-1980s. Prior to that time, the availability of mortgage funds was highly
cyclical, creating periodic stagnation in the U.S. housing market and resulting negative economic
effects. The entire collateralized debt obligation market, and, in turn, the liquidity it provides to
the United States housing industry, is dependent upon trustees and servicers (essentially serving
at the will of the trustee and handling delegated duties from the trustee) acting in the utmost good
faith to the owners, whose money is at risk.

B. The Roles of the Servicer, the Trustee, and the Certificate Insurer in the Securitization
Trusts

14.  Securitizations are typically evidenced by a trust agreement usually known as a
“Pooling and Servicing Agreement” (“PSA”), the parties to which include a trustee, who agrees

to hold the mortgages in trust, and a servicer, who is charged with collécting payments due under
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the loans, enforcing the terms of the underlying mortgages, and remitting the loan payments and
other loan proceeds to the trustee, who then allocates and distributes funds to the various owners.
It is generally and widely known in the collateralized debt obligation industry that trustees owe
fiduciary duties to the owners. The owners repose their confidence and trust in the trustee. The
owners rely upon the trustee’s good faith and performance as a fiduciary for the owners. The
trustee has dominion and control over the trust assets entrusted to its care.

15.  The servicer administers the home equity loans which are the principal assets of
the trust. The duties of a servicer include not only the actual collection of payments on loans and
the monitoring of the collateral, placement of insurance, payment of taxes, etc., but also any
foreclosure and collection activities as necessary when a mortgagor defaults. The servicer also is
responsible for maintaining properties after foreclosure and marketing foreclosed properties for
sale. Servicers perform all of these activities with full knowledge that they are acting on behalf
of, and to maximize the realization by, the owners. Servicers act as delegees of the trustee and
owners in this regard. It is generally and widely known in the collateralized debt obligation
industry that servicers owe fiduciary duties to the owners.

16.  Among other things, the servicer is a delegee of the trustee. The servicer
exercises some of the trustee’s discretion as a result of the delegation of some of the trustee’s
duties to the servicer. The owners repose their confidence and trust in the servicer. The owners
rely on the servicer’s good faith and performance as a fiduciary for the owners’ benefit. The
servicer has dominion and control over trust assets entrusted to its care. Like the trustee which
has delegated its powers and responsibilities to the servicer, the servicer is to exercise any

discretion solely for the benefit of the owners.
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17.  For the particular securitizations at issue in this lawsuit, MBIA (sometimes
referred to as the “Certificate Insurer”) insures the performance of certain senior Certificates. In
this capacity, MBIA takes on various approval and oversight roles as to both the Servicer and the
Trustee that affect all Certificateholders. For example, MBIA has the power to remove the
Servicer even over the dissent of the Trustee. (PSA § 8.20(c)).2 While not a signatory to the
PSA, the Certificate Insurer is “deemed a third-party beneficiary . . . as if it were a party hereto.”
(PSA § 11.21).

18.  The Trustee has fiduciary duties under common law and under the PSA
establishing the securitizations. The PSA also creates duties for the Servicer and MBIA. MBIA
has the obligation to report and disclose to the Trustee material information of which it is aware.
(PSA §8.20(c)). See, e.g. PSA §8.20(m). In turn, the Trustee must report to Owners any
Servicer breach.

C. The Securitizations at Issue Herein

19.  Beginning in 1997 and continuing through 1998, ContiFinancial Corporation,
ContiWest Corporation, and their affiliates and subsidiaries (collectively “Conti”), sponsored the
following twenty-one securitization trusts at issue in this lawsuit (the “Securitizations”):

ContiMortgage Home Equity Loan Trust 1994-5
ContiMortgage Home Equity Loan Trust 1995-1
ContiMortgage Home Equity Loan Trust 1995-2
ContiMortgage Home Equity Loan Trust 1995-3
ContiMortgage Home Equity Loan Trust 1995-4

ContiMortgage Home Equity Loan Trust 1996-1

2 PSA citations used herein are from ContiMortgage Home Equity Loan Trust 1998-2 but reflect language that is
substantially common to all of the Securitizations at issue.
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ContiMortgage Home Equity Loan Trust 1996-2

ContiMortgage Home Equity Loan Trust 1996-3

ContiMortgage Home Equity Loan Trust 1996-4

ContiMortgage Home Equity Loan Trust 1997-1

ContiMortgage Home Equity Loan Trust 1997-2

ContiMortgage Home Equity Loan Trust 1997-3

ContiMortgage Home Equity Loan Trust 1997-4

ContiMortgage Home Equity Loan Trust 1997-5

ContiMortgage Home Equity Loan Trust 1998-1

ContiMortgage Home Equity Loan Trust 1998-2

ContiMortgage Home Equity Loan Trust 1998-3

ContiMortgage Home Equity Loan Trust 1998-4

ContiMortgage Home Equity Loan Trust 1999-1

ContiMortgage Home Equity Loan Trust 1999-2

ContiMortgage Home Equity Loan Trust 1999-3
Of these twenty-one Securitizations, the following three (the “Called Securitizations”) have been
terminated as a result of the exercise of certain optional redemption rights called “Cleanup
Calls™

ContiMortgage Home Equity Loan Trust 1997-3

ContiMortgage Home Equity Loan Trust 1998-2

ContiMortgage Home Equity Loan Trust 1998-3
In the case of the three Called Securitizations, Plaintiffs acquired all of the remaining trust assets

at the time such Securitizations were terminated. In the case of the other eighteen
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